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of juvenile justice in this country, but when you really start looking into it, it turns out

there is a lot to learn. This is kind of going to be like an entire semester of a college
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over, if those of you with experience in juvenile justice will have the same take away |

did.
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So | know the title is From Kent and Gault to 2020. However, | decided it makes more
sense to start from the beginning. Laws and legal procedures relating to juvenile
offenders have a long history, dating back thousands of years. The Code of
Hammurabi, from 2270 B.C., so nearly 4000 years ago, included references to
runaways, children who disobeyed their parents, and sons who cursed their fathers.
Roman civil law and church law from 2,000 years ago distinguished between juveniles
YR | RdzZ Ga o6FaSR dzly (G4KS ARSI 27F al 3S
Talmud set forth conditions under which immaturity was to be considered in

imposing punishment. Moslem law also called for leniency in punishing youthful
offenders, and children under the age of 17 were to be exempt from the death
penalty. Under fifthcentury Roman law, children under the age of 7 were classified as
infants and not held criminally responsible. Youth approaching the age of puberty
who knew the difference between right and wrong were held accountable. The legal
age of puberty (age 14 for boys and 12 for girls) was the age at which youth were
assumed to know the difference between right and wrong and were held criminally
accountable.

AngloSaxon common law that dates back to the 11th and 12th centuries in England
was influenced by Roman civil law and canon law. This has significance for juvenile
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justice in the United States because U.S. law has its roots in English common law. The
Chancery courts in ¥5century England were created to consider petitions of those

in need of aid or intervention, generally women and children who were in need of
assistance because of abandonment, divorce, or death of a spouse. Through these
O2dzNJias GKS (Ay3a O2dzZ R SESNDOAAS (KS NAIAK
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assistance to needy women and children. The principle of parens patriae later

became a basis for the juvenile court in America. The doctrine gives the court

authority over juveniles in need of guidance and protection, and the state may then

act in loco parentis (in place of the parents) to provide guidance and make decisions
concerning the best interests of the child.



Periods of Juvenile Justice in U.S.

Puritan Juvenile Crime Control
Period Court Period Period
1899- 1960- 2005-
Refuge Period Juvenile Kids are
Rights Period Different

Period

As far as American juvenile jurisprudence, there are 6 key periods. The Puritan

Period, thg Refuge Period, the Juvenile Court Period, the Juvenile Rights Period, the
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today.
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jurisprudence, | have tired to work some Texas information in where | can.



PURITAN PERIOD 1646-1824

The Puritan period is from 164824. Since the first settlers came from England,
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inherent, do, juveniles would be strictly punished when necessary. Parents were
responsible for controlling their children, and parental discipline was very strict and
punishments were harsh. However, when parents failed to punish their children,
community punishments and control was put forward by the church and other social
institutions.



B Believed children could tell difference
between good and evil at age 8

2| Rebelliousness and disobedience punished
as crimes

B Children 8 and up faced same punishments
as adults

g Punishments severe: prison, whipping,
death penalty

| No separate courts and no separate facilities
for children

Following the tradition of English law, children who broke the law in -t@éthtury

America were treated much the same as adult criminals. The law made no distinction
based on the age of the offender, and there was no legal term of delinquent. Children
7 and younger would not be held responsible for criminal acts, but once a child
reached the age of 8, it was believed they were capable of telling the difference
between good and evil and could be found guilty of their crimes. Rebelliousness and
disobedience were two offenses that juveniles could receive punishments for. Some
punishments were very severe. Youth who committed serious offenses could be
subjected to prison sentences, whipping, and even the death penalty. Originally there
were no separate laws or courts and no special facilities for the care of children who
were in trouble with the law.



Stubborn Child Law
Massachusetts 1641

If a man have a stubborn or rebellious son, of sufficient
years and understanding (viz.) sixteen years of age,
which will not obey the voice of his Father, or the voice of
his Mother, and that when they have chastened him will
not harken unto them: then shall his Father and Mother,

being his natural parents, lay hold on him, and bring him
to the Magistrates assembled in Court and testify unto
them that their son is stubborn and rebellious and will
not obey their voice and chastisement but lives in sundry
notorious crimes, such a son shall be put to death.

In my research, | found this law. The Stubborn Child Act. It is sometimes regarded as

the origin of modern juvenile justice statutes. It is based on Deuteronomy 21t18

and basically said that if your sixteen year old son would not obey his parents, even

after they have disciplined him, his parents were to take him to court and testify that
GKSAN) a2y A& aiGdzwo2Ny |yR NBoStfAz2dza I+ yR
notorious crimes, the son shall be put to death.

Similar laws were passed in Connecticut in 1650, Rhode Island in 1668, and New
Hampshire in 1679. An interesting fact, although the law was changed to remove the
death penalty and to add disobedient daughters, it was actually not repealed until
1973.

Though not executed under this law, the first juvenile known to be executed in the
American Colonies was actually in Plymouth Colony in Massachueel®42,
ThomasGraungemwas either 15 or 16 years old when Wwas hanged for having sex

with a mare, a cow, two goats, some sheep, and a turkey. In addition to the first
2dzdSy At S SESOdziAzysz G(GKAaAa s+ a G(KS O2t2yAS



REFUGE PERIOD 18241899

Over time, the puritanical approach to defining, correcting, and punishing juvenile
delinquency came under attack. Not only had these severe forms of juvenile justice
failed to control juvenile delinquency, but also they were portrayed as primitive and
brutal. Reverend John Stanford raised the idea of creating a refuge for delinquent
children as early as 1815. The idea shifted between him and the city government for
nearly a decade, with the government expressing concern over the number of
OKAf RNBY Ay (GKS OAleQa LINRaz2ya FyR (KS
the first place and also imploring them to remove them to a separate institution. He
KFR I LIy FT2N)J Gg2 (GellSa 2F 2dw@SyArtSao
been abandoned by or runaway from vicious groups. The other was children who had
been tried and convicted in court, with a maximum age limit of 15 for that group. His
LX Fy &6l & FT2NJ GKS FFLOAfAGASAE G2 O2NNBOU
and treatment. He looked to the wealthy to help build his institution and presented it
every year to city government, but was unable to make progress.

Around this same time, in 1817, a Quaker group called the Society for the Prevention
of Pauperism formed in New York in 1817 with the goal of eliminating vices and
poverty. They believed that the rise in alcohol and immigration and the decrease in
religion was the cause for the increase in pauperism and delinquency. Like Stanford,

N.
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they also believed there should be separate facilities for juveniles, thought it was
because they believed placing them with adults served only to teach them more
criminal behavior. They put together a report with their plan. Many of those in the
public believed there should be separation, but they believed a school would be more
appropriate for the children than a prison. Instead of being a place of punishment the

aOKz22ta akK2dzZ R aSNWS (2 ONBIGS ySg KFoAd

dza S ¥ dzinyh8imeating on December 19, 1823, the Society on the Prevention of
Pauperism passed a two part resolution: first, they resolved that is highly expedient
that an institution be formed in New York City for promoting the reformation of
juvenile offenders, by the establishment of a House of Refuge for vagrant and
depraved young people. And secondly, that a new society be foqtiee Society of

the Reformation of Juvenile Delinquents. With that resolution, the old society ceased
to exist, signifying they could no longer conduct an attack on all of pauperism and
instead hoped that by attacking the problems of youth, they could stop pauperism at
birth.

The outcome of this work was that children became persons with no legal rights. The
theory behind this state intervention was the doctrine of Parens Patriae. Children
were placed in factories, poorhouses, and orphanages. The first and most infamous
of these facilities was the New York House of Refuge, which opened in 1825 and
served to incarcerate thousands of children and adolescents viewed as threats to
public safety and social ordéther houses of refuge in Boston and Philadelphia

were soon established, and these were followed shortly thereafter by reform schools
for vagrant and delinquent juveniles. State reform schools opened in Massachusetts
in 1847, in New York in 1853, in Ohio in 1857; and the first State Industrial School for
Girls was opened in Massachusetts in 1856.

Critics of this extensive State intervention argued against intervention over minor,
noncriminal behavior, and claimed that reformatories were not providing the kind of
parental care, education, or training that was promised under the parens patriae
doctrine. There was evidence that the State is not in fact an effective or benevolent
parent and that there was a significant disparity between the promise and the
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parental discipline, education, religious instruction, and meaningful work for
incarcerated youth. That was not borne out in practielard work, strict

regimentation, and whippings were common. Children were exploited under a
contract labor system. Discriminatory treatment against racial minorities and poor
whites was an issue. Sexual abuse and physical attacks by peers and staff were also
problems. Institutional abuses against incarcerated juveniles came under increasing
criticism by the last half of the 1800s.



During this time, the first separate trials for juveniles was used in 1870. In 1880, the
first probation system applicable to juveniles was initiated.



Doctrine of Parens Patriae

A Ex Parte Crouse, Pennsylvania, 1838
o First test of doctrine
o Court held state has obligation to step in when parents unable to control children

o Placement without trial does not violate constitution because it is a reformation school,
not a prison

A People v. Turner, lllinois, 1870
o Doctrine has limits; state should intervene only after violations of criminal law
o Due process guidelines should be followed
o Case largely ignored and did little to change practice in most states

A Commonwealth v. Fisher, Pennsylvania, 1905

0 Because placement in Houses of Refuge not criminal, children can be subject to longer
terms of incarceration than adults

o Due process not required under doctrine

The doctrine of parens patriae was first tested in the Pennsylvania Supreme Court

case of EfarteCrouse in 1838. The Pennsylvania House of Refuge was established in
1826. In 1835, the law was amended so that that girls under 18 and boys under 21

could be committed to the House of Refuge for incorrigible or vicious conduct. The

local magistrate committed Mary Ann Crouse to the House of Refuge after her
Y2UKSNE F3IFAyald KSNI FIUOKSNRa 6AaKSax TFAf
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place was in the House of Refuge because, according to the doctiraeesfs

patriae,the state had an obligation and a right to assure heravelhg. According to

the court, if Mary Ann's parents were unable to control her, to educate her, or to

protect her virtue, it became the state's responsibility to protect her. The court stated

that although parents have a right to parental control, the right is not absolute, and if
parents fail to exercise their rights in the appropriate manner, the rights and
responsibilities of caring for the child are transferred to the state. Furthermore, Mary
Ann's commitment was not a violation of her constitutional rights because the House

of Refuge was a place of rehabilitation, not of punishment. The court reasoned that



Mary Ann's placement in the institution would save her from a course of certain harm
and that to release her from the House of Refuge would itself be an act of cruelty.

LY myTns Ay LftAy2Aasz (GKS LI NBydGa 2F 51y
their 14-yearold son in a House of Refuge against the wishes of both parents. He had
committed no crime. The law provided that if a judge had a boy or girl within the ages
of six and sixteen brought before him with reason to believe the child was a vagrant,
lacking proper parental care, or growing up as a beggar or in ignorance, idleness, or
vice, the judge could summon the parents to appear and show cause why the child
should not be submitted to a reform school. If the judge was of the opinion that the
boy or girl was a proper subject for commitment to the reform school and that his or
her moral welfare and the good of society require that he or she should be sent to
said school for employment, instruction and reformation, he was to send the child
there.

In the appeal, the court released Daniel, holding that the power of the state should

not disturb the pareO KA f R NBf | A2y aKALI SEOSLII FT2NJ R
service in a parental role should not exceed the power of the natural parent except
when punishing crime. In fact, the court said that even the power of the parent must

be exercised with moderation. The parent may use correction and restraint, but only

in a reasonable manner and only in a moderate and temporary way, as necessary to
RA&ZOKIFNAHS KAa &l ONBR (NdHzald 2F LI NBSydGAy3
governed by the twelve tables, which formed the Roman law. The fourth table gave
fathers the power of life and death, and of sale, over their children. In this age and
country, such provisions would be atrocious. If a father confined or imprisoned his

child for one year, the majesty of the law would frown upon the unnatural act, and

every tender mother and kind father would rise up in arms against such monstrous
inhumanity. Can the State, as parens patriae, exceed the power of the natural parent,
SEOSLIi Ay LldzyAaKAy3d ONRYSKE

The court went on to point out that under the law, juveniles could be confined for

one to 15 years, depending on the age at the time of confinement. It noted that
executive clemency and writs of habeas corpus were not available since no crime had
been committed.

I Yy20KSN) ljd20SY a¢KS oAff 2F NARIKGA RSOf I
independent, and have certain inherent and inalienable rightaong these are life,

liberty, and the pursuit of happiness.” Shall we say to the children of the State, you

shall not enjoy this righta right independent of all human laws and regulations? It is
declared in the constitution; is higher than constitution and law, and should be held
forever sacred. Even criminals can not be convicted and imprisoned without due

process of law. Destitution of proper parental care, ignorance, idleness and vice are



misfortunes, not crimes. Why should children, only guilty of misfortune, be deprived

2T fAO0OSNIe@ 6AGK2dzi bBbRdzS LINRPOS&aa 2F Il 6Ka
no imprisonment. This boy is deprived of a father's care; bereft of home influences;

has no freedom of action; is committed for an uncertain time; is branded as a

prisoner; made subject to the will of others. Nothing could more contribute to

paralyze the youthful energies, crush all noble aspirations, and unfit him for the

duties of manhood. Other means of a milder character; other influences of a more

kindly nature; other laws less in restraint of liberty, would better accomplish the
NEF2NXYIGAZ2Y 2F GKS RSLIN}Y SR YR AYFTNARY3
1870. This opinion was largely ignored throughout and the country and juveniles
continued to be placed in Houses of Refuge.

The doctrine was again challenged in 1905. A juvenile was given a seven year
sentence for a minor crime that would have received a far lesser sentence in adult
court. The argument was that this was unconstitutional because it resulted in
different punishments for the same offense by a classification of individualsther
words, children received a more harsh punishment than adults. The argument was
also raised that the removal from home was without due process of law, including
without a hearing and without a jury. The Pennsylvania court took the opposite
approach of the lllinois court and held that the law is not for the purpose of punishing
offenders but instead for the salvation of children.



What about Texas?

Astatute passed saying those under 17 could not be placed in prison and should be placed in a House of Correction ]

«

AAct providing for a House of Correction and Reformatory passed by Legislature

AGatesville State School for Boys opens
Gk:f:l) Astate Orphan Asylum opens (later Corsicana State Home)

AMethod|st Childrendés Home in Waco opens ]

€€

AMct providing for Girlés Training School passed

AGainesville State School for Girls opens ]

Astate Home for Dependent and Neglected Children opens (laterWaco StateHome)

AMountain View State School for Boys opens (for boys at Gatesville State School considered to be dangerous) ]

KK

Texas did not have Houses of Refuge. However, in 1857, the law was modified to say
that those who committed offenses prior to age 17 should be in a house of correction
instead of in a penitentiary. It is doubtful this ever happened, for several reasons.
First, judgments even after 1857 still said imprisonment in the penitentiary. Second,
there was no house of correction.

In 1886, after visiting with youthful offenders incarcerated in the Rusk State
Penitentiary, the Texas chapter of the Women's Christian Temperance Union launched
a petition drive calling for the separation of juvenile and adult offenders. The
following year, the Texas legislature passed an "Act providing for a House of
Correction," which was to create a separate facility for male juveniles. In August
1887, state commissioners purchased nearly 700 acres of land two miles northeast
from the town of Gatesville. Eager for the anticipated jobs the institution would
provide, local residents helped pay for the land above the state's own appropriation.
The Gatesville State School was the first large statewide juvenile reformatory in the
South. It opened January 1889. The provision of law at that time only applied to
males. Females still went to prison. Additionally, the law gave the jury an option to
send males to the state school or to the penitentiary.



Other facilities soon followed. A State Orphan Asylum, which later became Corsicana

State Home, opened in 1889. Though not sthitedzy RSR>X (KS a S K2RA &

Home in Waco opened in 1890. In 1913, legislation for a girls training school finally
passed and the Gainesville State School for girls opened in 1916.

In 1919, the State Home for Dependent and Neglected Children opened in Waco,
which later became known as the Waco State Home and now is the Waco Center for
Youth. (fun fact this is where | volunteered when | was at Baylor and what

convinced me that | needed to go into juvenile justice as a career).

In 1962, the Mountain View State School for boys, which was designated for the
youth at Gatesville State School for Boys who were considered to be dangerous



Child Savers Movement

Speaking of saving the children. Institutional abuses against incarcerated juveniles
came under increasing criticism by the last half of the 1800s. Between 1865 and 1900
a reform movement arose, called the child saving movement. It was led by upper
YARRES Ofladaa 62YSyQa LIKAfIYGKNRLAO 3N dzLJ
their futures. Amid increasing immigration and industrialization and a rise in child
laborers, the stress of caring for children on overworked and underpaid parents
became an issue. Parents were abandoning children in times of desperation, and
children were left to fend for themselves. The child savers wanted to help children
escape poverty, abusive families, and laborious jobs, all of which were environmental
factors they believed to be the cause of developmental issues such as delinquent
behavior and intellectual problems.

The child savers movement could be a class in and of itself. The result of their work
was the foster care system, child abuse laws, child labor laws, and compulsory
education laws. They were even responsible for raising the age of consent for girls
from 13 to 16 after a British news story described the purchase ofye&Rold virgin

by a brother. Some of their methods were questionable, such as loading troubled
children from cities on to trains and sending them to country towns, which they
believed to better for kids, and allowing families to choose from the children on the

10



tra[ns or to reload the trains with kids who had not worked out. This is where the
GSNY G2NLIKIFY GNIXAyaég OFYS FTNRYO®

With regard to juvenile justice, their work led us to the next perdtie Juvenile
Court Period.

10



JUVENILE COURT PERIOD 1899-1960

Although some states, including Massachusetts in 1874 and New York in 1892, had
passed laws providing for separate trials for juveniles, the first official juvenile court

was established in Cook County (Chicago), lllinois, in 1899. Under the juvenile justice

philosophy, children were considered less mature and less aware of the
consequences of their actions, so they were not to be held legally accountable for
their behavior in the same manner as adults. The juvenile courts sought to turn
juvenile delinquents into productive citizens by focusing on treatment rather than
punishment.

Under the 1899 Juvenile Court Act in lllinois, criminal cases involving youth 16 and
under were removed from criminal jurisdiction. Children were separated from adults
and all stages. Decisions of what cases would go to court were made by a juvenile
court intake division, unlike criminal court where district attorneys made the
decisions. Juvenile court intake considered extralegal as well as legal factors in
deciding how to handle cases and had discretion to handle cases informally, thereby
diverting cases from court action. When seen by a judge, the hearing was informal,
not like a criminal court process. Advocates believed that children did not need the
formal procedural rights common in criminal court, so they were denied many of the
legal rights of adults, such as formal notice of the charges and the right to legal

11



counsel.

Delinquency was viewed more as a social problem and a breakdown of the family

than a criminal problem, so social workers, probation officers, and psychologists took

the place of lawyers and prosecutors. The focus was on offenders and not offenses,

on rehabilitation and not punishment. They examined the background and social
KAali2NE 2F (GKS OKAfR YR (KS TFlLYAfte Syga
developed a treatment plan that was intended to change delinquent juveniles. The
juvenile reform efforts were also based on the growing optimism that application of

the social sciences was more appropriate for handling juvenile offenders than the

law.
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programming. Religichased community services agencies were used to treat the

youth. The juvenile court attempted to closely supervise problem children, but unlike

the houses of refuge, this new form of supervision was to more often occur within

GKS OKAftRQa 26y K2YS I yRispawsonmas G e> y2i
successful and courts were satisfied, no record was made of the incident. The Chicago
court was followed shortly by one in Denver, and by 1945 all states had juvenile

courts.
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What about Texas?

w A First juvenile court legislation enacted in Texas ]

A Law amended to allow parents to petition court to commit
incorrigible boys

w A Felony cases had to be transferred from criminal court to juvenile ]

court

A Repealed all juvenile court laws and a new set of laws enacted in
Code of Criminal Procedure

A Repealed criminal juvenile court laws and a new set of juvenile
laws enacted

What about Texas? Much like with the facilities houses in Texas, wéedaeform
organizations were central to getting the legislature to change its treatment of
juveniles in the early 20century. In 1907, the first juvenile court legislation was
enacted. The Act read: This act shall be liberally construed, to the end that its
purposes may be carried out, that is, that the interests of the child and its
reformation shall at all times the be object in view of proceeding against it;
providing, that no costs or expenses incurred in the enforcement of this act shall be
paid by the State.

The Act required an arrested child to be taken directly before the juvenile court. If for
any reason the child was taken instead to a justice of the peace or a police court, the
JP or city judge was responsible for transferring the case to the juvenile court. At first,
though, the criminal judge had discretion of whether to transfer a felony case from
the criminal docket to the juvenile court. In 1917, that discretion was eliminated in
favor of mandatory transfer.

In 1907, the law required juvenile court proceedings to be instituted by sworn
complaint and information filed by the county attorney. The complaint and
information had to set forth the acts of delinquency with sufficient certainty to

12



enable the accused to understand the charge. In 1909, the law was changed to allow
parents to petition the court to commit incorrigible boys to the state.

Although the first proceedings held under juvenile court legislation were not
considered criminal, that view soon changed and the laws were rewritten and placed
in the Code of Criminal Procedure. The procedure remained criminal until 1943 when
new legislation was enacted to provide a more realistic method of handling juvenile
delinquency cases, a procedure in the nature of guardianship. The 1943 laws put
exclusive jurisdiction with the juvenile court in proceedings involving delinquent
children. In addition, the criminal courts were required to transfer all cases where the
defendant was a female between 10 and 18 or a male between 10 and 17 to the
juvenile court. The age relied upon at the time was the age at time of the court
proceeding, not age at the time of offense.

12



JUVENILE RIGHTS PERIOD 1960-1980

C2NJ GKS FANRG pn @SFNRBR FFGSNIAG 61 a TANER

of processing juvenile cases went largely unchallenged. Despite some differences
among states and jurisdictions, there was general agreement on the goals and
objectives of juvenile justice and how it should be similar to, and distinct from, the
criminal justice system.

Despite this new system, though, the 19A®60 period saw a significant expansion
and commitment of juvenile offenders to detention and incarceration facilities, with
correctional facility placement for adjudicated delinquents rising from 100,000 in the
1940s to 400,000 in the 1960s. And although varying interventions were tried within
the institutions, like therapy, group treatment, and environmental management
techniques, outcomes remained poor both inside the facilities and for those who left.
The juvenile courts continued to predominantly involve {m@ome children. Some
alternatives to incarceration, such as group homes, partial release supervision, and
halfway houses were tried, but not widely implemented across the country.

Thenext phase of juvenile justice brought a shbvied shift away from
institutionalized placement toward more communibased alternatives as well as
expansion of due process rights for juveniles. As juvenile courts across the United

13



States continued in operation, two concerns emerged that would later motivate
additional reforms. First, while the informality of juvenile proceedings was seen as
good in that justice could be tailored to the needs of individual youth, it also invited
disparate treatment of offenders. Second, there was a belief that the juvenile court
needed to become more formalized to ensure due process rights of children were
comparable to those of adults. These rights were established in a series of landmark
cases during the Juvenile Rights Period, which is considered to bel2860

13



Kentv. U.S., 383 U.S. 541, 865.Ct 1045 (1966)

Due process required in juvenile certification hearings

Even though it is not the first juvenile justice Supreme Court case most people name,
Kent v. U.S. is the first case in this era. It came down in 1966 and addressed hearings
OSNIATeAYy3d 2dz@SyAfSa | a | Rdz Gad WdzadAOS
is not surprising given that before he was on the court, Justice Fortas represented
Clarence Gideon in the landmark case, Gideon v. Wainwright, which held the 6
Amendment right to counsel is fundamental right made applicable to the states

through the 14 amendment.

14



Juvenile Court Act 1 District of
Columbia

nlf a child sixteen years of a
which would amount to a felony in the case of an adult, or any child

charged with an offense which if committed by an adult is punishable
by death or life imprisonment, the judge may, after full investigation
waive jurisdiction and order such child held for trial under the regular
procedure of the court which would have jurisdiction of such offense if
committed by an adult; or such other court may exercise the powers
conferred upon the juvenile court in this subchapter in conducting
and disposing of such

So what is Kent about?

On September 2, 1961, an intruder entered the apartment of a woman in D.C. He
raped her and took her wallet. The police found latent fingerprints in the apartment.
They matched the prints of Morris Kent, taken when he was 14 years old. He had
been on probation since age 14 due to burglary and theft and was still on probation.
On September 5, 1961, he was taken into custody by police. He was 16 years old and
still under the exclusive jurisdiction of the Juvenile Court. He was questioned at police
headquarters from 3 to 10 p.m. He apparently admitted his involvement in the

offense and volunteered information about similar offenses. He was held in detention
overnight, and returned to police for questioning the next day. He had no attorney for
any of the questioning. The record does not show when his mother was made aware
that he was in custody; however at about 2:00 p.m. the second day of questioning,
she retained an attorney for him.

Court, who made them aware that the court might waive jurisdiction and transfer the
case to adult court. The counsel made known his intent to oppose the waiver. Morris
was kept in detention for nearly a week with no arraignment and no judicial

%
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arranged for him to be examined by two psychiatrists and a psychologist. He filed a
Y2UA2Y F2NJ KSIENARY3I 2y (GKS 41 ADBSNJ |jdzSadaz
affidavit that Morris was a victim of severe psychopathology and recommending
hospitalization for psychiatric observation. The attorney offered to provide proof that,

if given adequate treatment in the hospital, he would be a suitable subject for

rehabilitation in the juvenile system. The attorney also requested access to the

LINEOIF GA2Y RSLINILIYSYyi(iQa FAEST FaaSNIAy3a A
assistance of counsel.

The juvenile court judge never ruled on these motions. There was no hearing. The

judge did not confer with Morris or his parents or his attorney. He simply entered an
2NRSNI NBOAGAY3A GKFGX alF FGSNI Fdzf € Ay@Sada
adult court. He made no findings. He gave no reason for the waiver. He made no
reference to the motions filed by counsel. Presumably, prior to entering his order, the
judge received and considered recommendations of the juvenile court staff, the social
service file relating to Morris, and a report dated three days after his arrest that was
submitted by juvenile probation. Both the social service file and the probation report
alLkR21S (2 a2ZNNRAQ AN} LAR RSGSNAZ2NI GA2Yy 27F
YSyidltf AtfySaadé azNNAaAaQ Fddz2NySe 320 yS
the 6 counts of burglary and robbery and sentenced to a total of 30 to 90 years. He

was found not guilty by reason of insanity on the counts of rape and transferred to a
mental institution until his sanity was restored.

The Juvenile Court Act governing waiver in DC provided only for a full investigation.
While it did state the circumstanc&s which jurisdiction may be waived and the child
held for trial under adult procedures, it did not state standards to govern the Juvenile
/| 2dzNJida RSOAAAZ2Y | & linzhildsixtked gebidpof ag&k@ a G I (G dz
older is charged with an offense which would amount to a felony in the case of

an adult, or any child charged with an offense which if committed by an adult

is punishable by death or life imprisonment, the judge may, after full

investigation, waive jurisdiction and order such child held for trial under the

regular procedure of the court which would have jurisdiction of such offense if
committed by an adult; or such other court may exercise the powers conferred

upon the juvenile court in this subchapter in conducting and disposing of such
cases.o

15



i T h ésme@place in our system of law for reaching a result of such tremendous
consequences without ceremony-- without hearing, without effective assistance of
counsel, without a statement of reasons 0

fi listinconceivable that a court of justice dealing with adults with respect to a similar
issue would proceed in this manner. It would be extraordinary if society's special
concern for childrenépermitted this pro

u

Held: Juvenile entitled to hearing with counsel. Hearing does not have to conform to all
requirements of criminal trial but must measure up to essentials of due process and fair
treatment

Held: Attorney entitled to access to the social records and probation or similar reports
presumably considered by the court.

Held: Juvenile entited t o0 st at ement of juvenile cour sons

Morris appealed. In addition to the grounds for appeal upon which the case was

AN} YGSRY gKAOK ¢SQfft A2 20SNIAY | YAydzi$S
detention and interrogation were unlawfiglpolice failed to notify the parents and

the Juvenile Court, as required by the Juvenile Court Act; he was interrogated by

police in the absence of a parent or attorney, without warning him of his right to

remain silent or his right to counsel; he was unlawfully fingerprinted and those prints

were unlawfully used in court; and he was detained for about a week without a
determination of probable cause, which would have been required in the case of an

adult.

The Court stated that those contentions raised problems of substantial concern as to
the construction of and compliance with the Juvenile Court Act. The Court also stated
that the issues raise concerns as to the justifiability of giving a juvenile less protection
than an adult suspected of a criminal offenses. However, because they remanded the
case on account of the procedural error with respect to waiver of jurisdiction, they

did not rule on these issues.

The Court iqstgad focused on the arguments as to the issues yvith the waiver L
LINE OSSRAYIA&AD az2NNRaAaQ Fdd2NySe FddlF O1SR i
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constitutional grounds.

1. No hearing held

2. No findings made by the Juvenile Court

3. No reasons for the waiver given by the Juvenile Court

4. Counsel was denied access to the files that presumably were considered by the
Court in determining to waive jurisdiction

The Coursaidthat while the Juvenile Court should have considerddi¢ude for

determining whether it should retain or waive jurisdiction over a child, that latitude is

not complete. The statute did not allow the Juvenile Court, with no participation or
representation of the child, to determine whether the child would be deprived of the
considerable protections of the Juvenile Court. It did not authorize the court, without

a hearing or statement of reasons, to decide that a child would be taken from the

juvenile detention and transferred to jail with adults and be exposed to the possibility

of a death sentence instead of treatment up to age 21. According to Justice Fortas,
GCKSNB Aa y2 LXIFOS Ay 2dzNJ aeadSy 2F (1 ¢
consequence without ceremonywithout hearing, without effective assistance of

counsel, without a statement of reasons. It is inconceivable that a court of justice

dealing with adults with respect to a similar issue would proceed in this manner. It

g2dZ R 0S SEGNI2NRAYIFINE AT a20AS80G@4ya aLlso
procedure. We hold that it does nothe admonition to function in a "parental”
NBfIFIOGA2YAKALI Aa y20 Fy AYy@AlGraAazy G2
NBIljdZANB& GKFId 0KS NB@GASgAYy3I O02dzNII aK2dzZ R
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The court ultimately held that there are certain rights at every waiver hearing. The
juvenile is entitled to a hearing with counsel. While the hearing does not have to
conform to all the requirements of a criminal trial, it does have to measure up to the
essentials of due process and fair treatment. The attorney was entitled to access to
all social records and probation or similar reports that were presumably going to be
considered by the court. The juvenile was entitled to a statement of the juvenile
O2dzNIiQa NBlFaz2ya F2NJ RSOAaAz2y o
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Entitled to Hearing with Counsel- Hearing does not
have to conform to all requirements of criminal trial but
must measure up to essentials of due process and fair
treatment

Attorney entitled to access to the social records and

probation or similar reports presumably considered by
the court.

Entitled to statement i i | €
decision

The court ultimately held that there are certain rights at every waiver hearing. The
juvenile is entitled to a hearing with counsel. While the hearing does not have to
conform to all the requirements of a criminal trial, it does have to measure up to the
essentials of due process and fair treatment. The attorney was entitled to access to
all social records and probation or similar reports that were presumably going to be
considered by the court. The juvenile was entitled to a statement of the juvenile
O2dzNIiQa NBlFazya T2N) RSOAaAizyo
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Seriousness of the alleged offense to the community and whether protection of the
community requires waiver

Ay
Whether the alleged offense was committed in an aggressive, violent, premeditated,
or willful manner
A
Whether the alleged offense was against persons or property, greater weight being

given to offenses against persons, especially if personal injury resulted

The prosecutive merit of the complaint (i.e. likelihood of indictment)

The desirability of trial and disposition of entire offense in one court when alleged
co-actors are adults who will be charged

The sophistication and maturity of the juvenile as determined by consideration of
his home, environmental situation, emotional attitude, and pattern of living

The record and previous history of the juvenile

The prospects for adequate protection of the public and likelihood of reasonable
rehabilitation in the juvenile system

At the time of the original waiver hearing, these factors were present in a policy
memorandum regarding what the juvenile court would consider in making a waiver
decision. There was no evidence in the record that the court actually considered
them as no reasons for the transfer were given.

But, some of them look pretty familiar, right? They are almost word for word still in
Section 54.02 of the Texas Family Code. And, some of you may be familiar with a case
out of Harris County pretty recently on these same issues.

Moon v. State; in 2016. Harris County cour¢sand probably others but the case

arose in Harris Countywere certifying kids to stand trial as adult and were not

making the findings required in statute. The Texas Court of Criminal Appeals came in
and essentially reiterated Kent. Based on Kent, the Texas statute sets out what the
court must consider and that the court must make findings when it waives

jurisdiction and certifies adult prosecution. The CCA basically went through the

history of Kent, said that Texas soon incorporated some of the factors from that
memorandum into its statute, and that the juvenile court had to consider those

factors and specifically include findings in its order the reason for the waiver. So,
GKAES az22y 324 | t24G4 2F O02@0SN)r3IS Ay GKS
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basically saying, follow Kent and follow the statutes.

| did find it interesting was how little has changed since Kent with regard to process in
waiver and certification hearings.
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In Re Gault 387 U.S. 1, 87S.Ct 1428 (1967)

Juveniles entitled to certain due process rights

Our next case is probably the one you think of first when you think about why
juveniles have due process rights. In Re Gault. Kent basically laid the groundwork for
this case, as it picks up on those issues that Justice Fortas noted to be troubling but
the Court did not reach.

First, the background facts:

In 1964, Mrs. Cook, a teacher, answered the phone and heard the vaguely familiar
@2A0S 2F | G(SSyr3S o2& ales 4/ 221ASx 2dza
aS02yR (SSy o02&Qa @2A0S OlIYS 2y (KS ftAyS
82dz KIS 06A3 02Y0OSNERKE aNBR® /221 (0K2dAKI{
GKS DIldzZ G 628 YR KS [SgAa o028z a2 aks
motion events that would have a faeaching impact on the criminal justice system

and how it deals with juveniles.

2 KSYy GKS AKSNATFT 3J20 GKS OFff FNRBY aNRO®
house at 10:00 am, arrestedtheyBar2 t R 6283 I yR (221 KAY 0z
mother got home, she was surprised to find him missing and his chores unfinished.

{KS fF0SNJfSFNYSR I AKSNATFQa RSLMzié KIR
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by the deputy probation officer, who was also the superintendent of the detention
home, that he was being held as a witness in a case, would spend the night in jail,
and she could see him in court the following day at 3:00 p.m.
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In re Gault
387 U.S. 1, 875.Ct 1428 (1967)

inas Geraldts delinquency

Q/‘?ﬁr’

LG GdzNy&a 2dz20 GKA& ¢ha y2G DSNNEQa FANAD
KFE@gAy3 0SSy Ay GKS O2YLIye 2F |y20KSNJ o2
purse. The judge had warned him that if he ever saw him in court again, he was going

to do time.

The next day, the probation officer filed a petition with the court. It was not served

on theGaults There was also a hearing that day. Gerry appeared before a judge. He
had no attorney, and there was no prosecutor to present the case. No court reporter
kept a record. There were no witnesses sworn in to give evidence. Present were the
judge, two probation officers, Gerry, his mother, and his older brother. The judge
simply asked Gerry a series of questions. He had no right of the privilege agamnst self
incrimination. In the years of appeals that followed, there was never agreement on
exactly what Gerry said during that hearing. In later interviews, Gerry said he was the
one who dialed the number and handed the phone this friend Ronald Lewis; it was
Ronald who made the comments about cherries and bombers.

The judge kept Gerry in the detention home for a few days and then sent Gerry home

to his parents. He set a delinquency hearing for a few days later; the probation officer
gave his mother notice with a short note left at her home, which you see on the
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screen.

The delinquency hearing was brief. There again were no witnesses, no lawyers, no

right againstselh Y ONRA YA Yl A2y ® ¢KSNBE gl ayQi S@Sy
judge and a deputy later said Gerry admitted in the hearing that he had made the
comments. His parents, who were at the hearing, always maintained he never said

such a thing. There was no record of the hearing, so no way to settle the dispute
RSTAYAGAGSte@d ¢KS 2dzZR3IS G2t R DSNNEX aL
g2dzx R aSYR @2dz 2 LINAazy AF L alg &2dz I 3
Mrs. Cook to testify to establish which of the boys actually made the comments. The

judge refused and sentenced Gerry to the State Industrial School until he reached 21
years of age unless earlier discharged by due process of law.

The juvenile court judge maintained that Gerry was habitually involved in immoral

matters because there had been a referral two years before the phone call referral,

when he was 12, saying he had stolen a baseball glove from another boy and lied to

the police about it. There was no hearing or accusation related to the incident

because of lack of material foundation, but it was still relied upon. The judge also said
that Gerald had admitted to making other nuisance phone calls in the past that were
dGartte OFfftazx 2N Fdzyye OlFftftasx 2N a2YSGKA

So what was the law that Gerry was found to have violated with the phone call? It

gta I fl g OGKFG LINPOGARSR GKFG || LISNE2Y 6K
2NJ OKAf R dzaSa @dz AFNE | 6dzaA @S> 2N 20a0Sy
Gerry had been an adult, the possible sanction was $5 to $50 or imprisonment for no
more than 2 months. He was sentenced to up to 5 ¥z years. Had he been an adult, the
maximum sentence for a lewd phone call would have been 60 days. Gerry was facing

5 % years. The story should have ended there, like so many before it had.
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Ger t Mnaueo i Amelia Lewis
Mainzer Norman Dorsen

AWhen you step back and think of alll
thousands, of kids who are accused of delinquency, and this case is largely going

to determine the way in which they a
Norman Dorsen on his thoughts before arguing the case at the Supreme Court

The idea that children deserve the same level of rights as adults charged with a crime
was not a new one. As we have discussed, there were actually cases going back to the
My nnQa albeAay3a dKFrded 9FNIASNI GKFG arysS es
that even if juveniles are not entitled to all the constitutional rights of an adult, they

are at least entitled to the essential elements of due process and fair treatment.

So why did the Gault case get traction that took it to the Supreme Court? Well, first
you had a father who was angry at what had happened and wanted his son home
with his parents. That passion combined with the attorneys who were involved, got it
to the Supreme Court.

TheGaultsconvinced attorney Amelia Lewis to appeal the case. When she learned

that juveniles had no right of appeal, she filed a writ of habeas corpus with the

Arizona Supreme Court, which instead assigned her writ to a Maricopa County panel

of judges for review. She was informed the facts of the case could not be disputed

YR &4&KS O2dzZ R 2yfeé OKIffSyasS (KS 2dzR3ISQa

Her argument was that the judge could only exercise proper jurisdiction if he had a
proper hearing, with things like a court record, sworn testimony, and attorneys
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present. The Maricopa County panel of judges rejected the appeal. It was a clever,

though doomed argumeng but it did succeed in injecting subjects into the case that

g2dzf R dzf GAYIFGSte 3ISG GKS dGSyidAazy 27F (K
FLIISEFE 2F GKS al NAO2LJ [/ 2dzyGeé 2dzRISaQ LI
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that the constitutional guarantee of due process of law is applicable in juvenile
proceedings to some extent, but that Gerald was afforded sufficient due process.

¢tKSe rfaz2 adlFrdiSRZI 2SS R2 y20 0GKAYy]1l RdzS LI
counsel. The parent and the probation officer may be relied on to speak for the

2dz@Sy At S o¢

Lewis next wrote the clerk of the U.S. Supreme Court, saying she wanted to appeal.
She sought higipowered help before the hearing by sending the case file to NY
attorney NormanDorsen who would one day lead the ACLU but who at the time had
started The Project on Social Welfare Law at NYU, which involved not just welfare
benefits but also housing and employment rights and the rights of young people.
When he received the package from Amelia Lewis, whom he knew because he had
played on the Columbia University basketball team with her son, he did not know
much about juvenile justice and, as he was busy with other projects, he turned it over
to an attorney in his officé[rauteMainzer Mainzerwas from Germany. She had fled
Germany to Holland to escape persecution from the Nazis. In Amsterdam, she taught
gardening to Anne Frank. When the Nazis occupied HolMaahzersent her own

children into hiding. When they were discovered and sent to a concentration camp,
she had herself smuggled into the camp to be with them. She was reunited with Anne
and Margot Frank in the BergdBelsen concentration camp, which is where Anne
ultimately died.Mainzersurvived the concentration camps and made her way to the
U.S., where she played a vital role in forever changing the juvenile justice system
here.

Mr. Dorsenargued the case before the Supreme Court. It was his first, but not his last,
appearance before the Court. The hearing lasted more than two hours. The attorneys
for Arizona got rough handling from the Court, particularly from Justice Fortas, who
was a proponent of the rights expansion that was occurring under the Warren Court.
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Held: Juveniles effectively had same
rights as adult defendants

Right to Written Notice of Charges
|_ (Child and Parent)

B Right to Assert Privilege Against Self
Incrimination

B Right to Swear Witnesses and Cross
Examine Witnesses Against Them

On May 15, 1967, the Supreme Court, in an opinion again written by Justice Fortas,
2OSNIdzZNY SR DI dzf 6§ Qa O2y@A0iGA2yT STFSOGAGBS
country the same rights as adult defendants: representation, regular hearings,
confrontation with witnesses, and sworn testimony. The Supreme Court's reaction to
Gault's appeal was harsh andfaaching. The court ruled that in any delinquency
proceeding in which confinement was a possible outcome, there was a constitutional

right to written notice of charges, to be represented by a lawyer, to have a lawyer
appointed if you could not afford one, to assert the privilege against self

incrimination, and to have the right to swear witnesses and eessnine witnesses

of the other side. The Supreme Court based its ruling on the fact that Gault had

clearly beerpunishedoy the juvenile court, notreated. The opinion also explicitly

rejected the doctrine oparens patriaeas the founding principle of juvenile justice.

The Supreme Court described the meaningaens patriaeas "murky" and

OKIF NI OGSNRAT SR Alla bKAAG2NRAO ONBRSYGALFf ah

The Court withheld ruling on the right to appeal or the right to a transcript. The Court
did not comment on hearsay rules, the burden of proof, the right to trial by jury,
whether a juvenile delinquency case should be a public proceeding under the
Constitution, or whether there must be compulsory process for witnesses. Nor did
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the Court say anything about what happens after a juvenile is found to have
committed the accused offensabout the right to a hearing on sentencing, or on the
right of advocacy of treatment. Those were left to later cases.
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In Re Winship 397 U.S. 358 (1970)

Proof beyond a reasonable doubt standard applicable to juvenile adjudications

One of these later cases was In Re Winship.

l'd GKS 13S 2F mMHZI {FYdsSSt 2AyakKAL gl a OKI
pocketbook at a furniture store. A store employee claimed to have seen Winship

running from the scene just before the woman noticed the money was missing;

others in the store stated that the employee was not in a position to see the money
0SAYy3a GlF1Syd® ¢KS O2dzNIi I ANBSR 4gAGK 2AyaKk
R2dzo0G¢ 2F 2AyaKALIQa 3IdaAf G o6dzi 6FaSR AdGa
standard in the law for juvenile cases. Samuel was placed in a training school for 18
months, subject to annual extensions of his commitment until his di@&hdayg so 6

years.

The sole question before the court was whether or not juveniles were entitled to
proof beyond a reasonable doubt to determine if they committed an act that would
be criminal if committed by an adult.

The Court in this opinion did 2 things. First, after reciting a history of cases that

appeared to hold that beyond a reasonable doubt was the standard for adult criminal
cases, it explicitly made that holding. Second, it held that, despite that fact that a
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delinquency adjudication is not a conviction, proof beyond a reasonable doubt of
every element is required in the adjudication stage of juvenile delinquency
proceedings when the juvenile is charged with an act that would constitute a crime if
committed by an adult.

What about Texas? In that time period when Texas juvenile law was in the criminal
code, the standard had been beyond a reasonable doubt. When the laws were
rewritten in 1943, the civil rules applied, which meant many courts were using
preponderance. The question was posed in Santana v. State. In 1968, citing Gault, the
Amarillo court of appeals held beyond a reasonable doubt was the proper standard.
While Winship was pending, the Texas Supreme Court reversed, holding
preponderance was appropriate. In a garriamopinion in 1970, the U.S. Supreme

Court granted writ, vacated the judgment, and returned it to the Supreme Court in

light of Winship.
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Beyond a Reasonable Doubt

What about Texas? In that time period when Texas juvenile law was in the Criminal
Code, the standard had been beyond a reasonable doubt. When the laws were
rewritten in 1943, the civil rules applied, which meant many courts were using
preponderance. The question was posed in Santana v. State. In 1968, citing Gault, the
Amarillo court of appeals held beyond a reasonable doubt was the proper standard.
While Winship was pending, the Texas Supreme Court reversed, holding
preponderance was appropriate. In a garriamopinion in 1970, the U.S. Supreme

Court granted writ, vacated the judgment, and returned it to the Supreme Court in

light of Winship.

24



T

,‘ A\
W P

McKeiver v. Pennsylvania, 403 U.S. 528 (1971)

Juveniles not entitled to jury trial

In 1971, four years after it declined to address the issue in Gault, the Supreme Court
took up the case of whether or not a jury trial was required in a juvenile adjudication
hearing.

15 yearold JoseptMcKeiverand 16yearold Edward Terry were charged with

robbery, larceny, and receiving stolen goods. He and 20 to 30 other youth allegedly
chased 3 youth and took 25 cents from them. A second case, In re Burrus, was heard
with it ¢ in that case a group of more than 40 juveniles, aged 11 to 15, faced
misdemeanor charges stemming from protests of scloooisoloidationghat took

place in November and December 1968 during which, on six different occasions, they
blocked traffic and refused to clear the roadway. One additional 16 year old faced
charges of disorderly conduct for an incident at school. In all of these cases, the
juvenile requested and was denied a jury trial.

¢CKS {dzLINBYS /2dz2NIZ Ay |y 2LAYA2Y gNRGGS
RAAF LR AYyGYSydas FLFLAfdzNBAE YR aK2NIo2yY
Process Clause of the'LAmendment did not guarantee the right to trial by jury in

the adjudication phase of a delinquency proceeding. He said that if & purgajor

formality in the criminal processwere imposed on juvenile trials, there would be

y
A
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little left to distinguish a juvenile delinquency hearing from a criminal trial. Also of
significance to Blackmun was the fact that theq@aultm dpc T t NBaA RSy (i Q&
Commission on Law Enforcement and Administration of Justice Task Force Report on
juvenile delinquency did not recommend that juveniles be provided with jury trials.

Finally, the Court held thaktS A YLJ O 2F (GKS / 2dzNIi Qa DI dz
to enhance the accuracy of the juvenile court process in theffading stage and

juries are not necessary to ensure adequate fading as they are not known to be

more accurate than judges and could be disruptive to the informal atmosphere of

juvenile court by causing delay, making it more adversarial, and possibly requiring the

trial be public.

As a side note: By this time Justice Fortas is off the court, resigning after an
unsuccessful attempt by President Johnson to have him elevated to Chief Justice to
succeed Warren followed by an allegation of misconduct for which he was facing
likely impeachment (that is its own interesting story if you are so inclined to research
it). In any event, this was a close opinion, and | kind of wonder if it would have been
decided differently had he still been there.
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Jury Trial for Adjudication Only

| am guessing those of you with Texas juvenile justice experience are thiriking
we have jury trials here. And we do. So, how did that happen?

The 1907 juvenile court act provided for a jury trial. Any interested person could
demand a jury trial or the judge, on his own motion, could order one. There were a
few changes over the years and a time when the right was inferred but not explicit. In
the 1943 revisions making juvenile justice more civil, the right to a jury was explicit,
but it could be lost if not demanded in the manner required by the rules of civil
procedure. However, the court had no obligation to advise the juvenile of the right
to jury trial.

Before 1943, if there was a jury trial, the jury would decide both guilt and
punishment. That was changed in 1943 so that the jury was authorized only to make
the finding on whether or not the child was delinquent. The court made the

RAaLRaAlA2y RSOAaA2yd® ! yR (KFGiQa K2g¢g Al

cases, where a jury for disposition is an option.
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Breed v. Jones 421 U.S. 519 (1975)

Double jeopardy applies in juvenile cases

The next major right the Supreme Court addressed was double jeopardy.

In 1970, 17 year old Gary Jones was charged with armed robbery. Gary appeared in

Los Angeles juvenile court and was adjudicated delinquent on the original charge and

two other robberies. At the dispositional hearing, the judge waived jurisdiction over

the case to criminal court. Counsel for Jones filed a writ of habeas corpus, arguing

that the waiver to criminal court violated the double jeopardy clause of the fifth
amendment. The court denied this petition, saying that Jones had not been tried
G6A0OS 0SOFdzaS 2dz@SyAftS I R2dzZRAOIFGAZ2Y A& Y
jeopardy had attached during the juvenile proceedings, no new jeopardy arose by
AaSYRAYy3 GKS OlFrasS (42 ONAYAYIlt O2dzNI ®¢é DI N
to prison.

The Court of Appeals reversed, concluding that applying double jeopardy protections

to juvenile proceedings would not impede the juvenile courts in carrying out their

basic goal of rehabilitation and that not applying double jeopardy protections might

R2 ANNBLINFofS KINY G2 2N RSadNee GKS OK
Court of Appeals also pointed to the power of the Juvenile Court to impose severe
NBaGNROUAZ2YA 2y | 2dz@SyAftSQa fA0SNIe G2
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contention that continuing jeopardy principle applied when the case was transferred

to adult court. The Court of Appeals held that once jeopardy attached at the

adjudicatory hearing, a minor could not be retried as an adult or a juvenile, absent

some exception to the double jeopardy prohibition.

¢CKS {dzLINBYS / 2dzNIIi INIYGSR OSNI 2y GKS {1
conflict between the highest courts in a number of states on this issue, which is an
important one. The Supreme Court held that a juvenile is put in jeopardy at a
proceeding in juvenile court, the object of which is to determine whetheh&s
committed acts that violate a criminal law and whose potential consequences include
both the stigma inherent in such a determination and the deprivation of liberty for
many years. Because of its purpose and potential consequences, and the nature and
resources of the State, such a proceeding imposes heavy pressures and bdardens
psychological, physical, and finaneian a person charged. The Double Jeopardy
Clause is written not with regard to facing risk punishment more than once, but with
regard to facing risk of trial and conviction more than once for the same offense.

The Court suggested that to avoid double jeopardy and allow juveniles to be tried as

adults when appropriate, courts should make determinations about whether to
certify as an adult in a preliminary hearing before any adjudication is made.
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Double Jeopardy

Double jeopardy in Texas was kind of interesting. Between 1907 and 1943, being
declared delinquent barred criminal prosecution for the same offense. When the
procedure changed to civil, this did not apply since it was not a criminal conviction.
What the courts would do was be okay with one charge being in a juvenile petition
and then a different charge being in the adult petition. The reason this could happen
was because, at the time, the age at time of trial, not at time of offense, controlled.
So they could just wait for a 16 year old to turn 17 and then charge him as an adult
for uncharged offenses committed earlier.

However, as reflected in Garza v. State, 369 S.W.2d 36 (Tex. Crim. App. 1963),
adjudicating delinquent on an offense and then seeking an adult conviction on the

same offense was considered a double jeopardy violation and a violation of the

principles of fundamental fairness and due process. That case did not change the
O2dzNIiQa 2LIAYA2Y gKSYy (GKS RStAyljdsSyoOe LIS
identical, though. In 1967, the statute changed to provide that a person adjudicated

as delinquent could not be convicted of any offense alleged in the delinquency

petition or any offense within the knowledge of the judge, as evidenced by anything

in the record.
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1974

ASeparation of juvenile and adult
[U{NGETS

ADeinstitutionalize of status offenders
AFormula grants

AcCreation of 0JJDP, Runaway Youth
Program and NIJJDP

1984

AEnhanced and amended jail removal

1977

Alncreased deinstitutionalization of status
offenders requirements

AEmphasized prevention and intervention

1988

AAddressed disproportionate minority
confinement

1980

AEstablished jail removal requirement

1992

AAmended deinstitutionalization of status

offender, jail removal, and separation
requirements
AMade disproportionate minority
confinement core requirement
AEstablished Title V Prevention Grants
Program and new programs to address
gender bias

requirements

2002 2018
AcChanged disproportional minority AJIDPA Reauthorized

confinement to disproportionate A .
i VCO exception for status offenders
el e limited to 7 days in secure facility

AJail removal expanded to include
juveniles certified as adults, with certain
exceptions

In addition to case law, there was major legislation passed in this Juvenile Rights
period. In 1968 Congress passed the Juvenile Delinquency Prevention and Control
Act. The act was designed to encourage states to develop plans and programs that
would work on a community level to discourage juvenile delinquency. The programs,
once drafted and approved, would receive federal funding. The Juvenile Delinquency
Prevention and Control Act was a precursor to the extensive Juvenile Justice and
Delinquency Prevention Act that replaced it in 1974.

The JIDPA was a major milestone in the history of juvenile justice. There were five
major points of the JIDPA. First, it mandated the decriminalization of status offenders
so that they were not considered delinquent. Second, it mandated that status
offenders should not be institutionalized and that juveniles in adult jails and prisons
should be separated by sight and sound from adults. Third, it broadened the use of
diversion as an alternative to formal processing in juvenile court. Fourth, it continued
application of due process constitutional rights to juveniles. Fifth, it created the
federal Office of Juvenile Justice and Delinquency Prevention (OJJDP), which funded
research to evaluate juvenile justice programs and disseminated research findings on
the juvenile justice system.
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During the Juvenile Rights Period, the JJDPA was modified in 1977, 1980. In 1977,
there were increased measures to ensure deinstitutionalization of status offenders.
Additionally, prevention and intervention were emphasized. In 1980, the jail and
lockup removal requirement was added, which meant that juveniles could not be
detained or confined in adult jails or lockups. Adult facilities haehau@ grace

period to ascertain the age of the offender or transport the youth to a juvenile
facility. (Rural jails had up to 48 hours.)

The JIDPA was further amended and expanded over the years. In 1984, there were
enhanced and amended jail removal requirements. In 1988, disproportionate
minority confinement was addressed. In 1992, there wareeadments to the
deinstitutionalization of status offender, jail removal, and separation requirements;
disproportionate minority confinement was elevated to a core requirement; Title V
Prevention Grants Program were established; and new programs to address gender
bias were established. In 2002, disproportionate minority confinement became
disproportionate minority contact. And in 2018, it was reauthorized with some
changes. The valid court order exception for placing status offenders in juvenile
correctional facilities remained, but the time spent in a security facility was limited to
7 days. Jail removal requirements were expanded to include juveniles certified as
adults with certain exceptions. In my opinion, Texas law is consistent with those jail
removal requirements.
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Morales v. Turman, 430 US 322 (1977)

During this time period, there was a Texas case that made its way to the Supreme
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In the summer of 1970, shortly after he began working as the head of the juvenile
division of the El Paso Legal Aid Society, attorney S®gsrureceived numerous

requests from parents who had voluntarily committed their children to the state

juvenile agency, then the Texas Youth Council, and now wanted them home. He

learned the commitments had been determined by an obscure, informal mechanism,
OFtftf SR GKS &l ANBSR 2dz2RISYSyGoé {ATYySR o8
the county judge, it looked like it was the product of an actual court proceeding.

However, there was no notice of charges, no court appearance, and no legal
representation, despite being years after Gault. 1/3 of the cases were resolved this

way. One of these was Jearold Alicia Morales whose father had regularly taken

$65 of the $70 a week she made in a clothing factory. When she tried hiding the

money from him, he showed up at her work, collected her pay, and made such a to

do that she was fired. Refusing to support him any longer, she left home to live with a
FNASYR 2F KSNJ Y20KSNRaod® IS gFa yaNe | yR
her committed to TYC through the agreed judgment process.
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